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bringing an action at law against the Owner personally obligated to pay the delinquent
Assessments and such action may be brought without waiving the Assessment Lien securing the
delinquent Assessments or (ii) bringing an action to foreclose the Assessment Lien against the
Lot in the manner provided by law for the foreclosure of a realty mortgage. The Association shall
have the power to bid in at any foreclosure sale and to purchase, acquire, hold; lease, mortgage
and convey any and all Lots purchased at such sale.

6.1 0 Evidence of Pavment of Assessments. Upon receipt of a written request by a
Membe; or any other Person, the Association, within a reasonable period of time thereafter, shall
issue to such Member or other Person a written certificate stating (i) that all Assessments,
interest, and other fees and charges have been paid with respect to any specified Lot as of the
date of such certificate, or (ii) if all Assessments have not been paid, the amount of such
Assessments, interest, fees and charges due and payable as of such date. The Association may
make a reasonable charge for the issuance of such certificates, which charges must be paid at the
time the request for any such certificate is made. Any such certificate, when duly issued as herein
provided, shall be conclusive and binding with. respect to any matters therein stated as against
any bona fide Purchaser of, or lender on, the Lot in question.

6.11·' Surplus Funds. The Association shall not be Obligated to spend in ariy year all.
the Assessments and other sums received by it in such year, arid may carry forward as surplus
any balances remaining.. The Association shall not be obligated to reduce the amount of the
Annual Assessment in the succeeding year if a. surplus exists from a prior year, and the
Association may carry forward from year to year such surplus as the Board in its discretion may
determine to be desirable for the greater financial security of the Association and the
accomplishment of its purposes.

, I

6.12 Transfer Fee. Each Purchaser of a Lot from a Person other than the Declarant
shall pay to the Association (or its designated management/agent)immediately upon becoming
the Owner of the Lot a transfer fee in such reasonable amount as is established from time to time
by the Board to compensate the Association for the luiministrative costs resulting from the
transfer of a Lot; provided, however, no transfer fee shall be payable with respect to the purchase
of a Lot for which a payment would be due and owing to the Association pursuant to Section
6.13 of this Declaration. '

6.13 Working Capital Fund. To insure ·that the Association shall have adequate
. funds to meet its expenses or to purchase necessary equipment or ·services, each person who is

the initial Purchaser of a Lot (other than the Declarant or any Developer) shall pay to the
Association immediately upon becoming the Owner of aLm a sum equal to one-sixth (1/6th) of
the current Annual Assessment for the Lot Funds paid to the Association pursuant to this
Section may be used by the Association for payment of operating' expenses or any other purpose
permitted under this Declaration. Payments made pursuant to this Section shall be nonrefund­
able and shall not be cons,idered as an advance payment of any Assessments levied by the
Association pursuant to this Declaration.

6.14 Enforcement Costs. In addition to any other remedies set forth in this
Declaration regarding costs and attorney's fees, in the event the Association employs an attorney
to ·enforce any lien granted to it under the terms of this Declaration or to collect any Assessments
or other amounts due from an Owner or to enforce compliance 'with or recover damages for any
violation or noncompliance with this Declaration, the Articles, Bylaws, Association Rules, or
Construction and Development Guidelfues, the offending Owner or other person or entity shall
pay to the Association, upon demand, all reasonable attorney fees and court costs incurred by the
Association, whether or not suit is filed, which fees and costs shall be secured by the Assessment
Lien. In accordance with 1:I).e procedures set forth in the Bylaws, or otherwise in its reasonable
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discretion, the Board of Directors shall have the right to levy reasonable monetary penalties
against an Owner for violations of the Project Documents.

6.15 Preparation of Budg-et.

6.15.1 At least thirty (30) days before the. beginning. of each fiscal year of the
Association commencing with the fiscal year in which the first Lot is conveyed to a Purchaser
other than Declarant, the Board shall adopt a budget for the Association containing an estimate of
the total. amount of funds which the Board believes will be required during the ensuing fiscal
year to pay all Common Expenses, including, but not limited to: (i) the amount required to pay
the cost of maintenance, management, operation, repair and replacement of the Common Area
which the Association has the responsibility of maintaining, repairing and replacing; (ii) the cost
of wages, materials, insurance premiums, services, supplies and other expenses required for the
administration, operation, maintenance and repair of the Common Area; (iii) the amount required
to render to the Owners all services required to be rendered by the Association under the Project
Documents; and (iv) such amounts as the Board may deem necessary to provide general
operating reserves and reserves for contingencies and replacements of, among other things,
Improvements located on the Common Area. The budget shall separately reflect any Common
Expenses to be assessed against less than all· of the Lots as provided for hereinafter.

6.15.2 Within thirty (30) days after the adoption of a'budget(except for the initial
Budget adopted by the Board), the Board shall send to each Owner. a summary of the budget and
a statement of the amount of the Annual Assessment assessed against the' Lot of the Owner in'
accordance with this Section.

6.15.3 The failure or delay of the Board of Directors to prepare or adopt a budget
for any fiscal year and to make any assessment shall not constitute a waiver or release in any
manner of a Owner's obligation to pay his allocable share of the Common Expenses as provided
in this Article and each Owner shall continue to pay the Annual Assessment against his Lot as
established for the previous fiscal year until notice of the Annual Assessment for the new fiscal
year has been established by the Board of Directors.

6.15.4 The Board of Directors is expressly authorized to adopt and amend
budgets for the Associatiqn, and no ratification of any budget by the Owners shall be required.

6.16 Reserves. All amounts collected as reserves, whether pursuant to this Section or
otherwise, shall be deposited by the Board in a separate bank account to be held in trust for the
purposes for which they are collected and are to be segregated from and not commingled with
any other funds of the Association. Such reserves shall be deemed a contribution to the capital
account of the Association by the Members. The Board shall not expend funds designated as
reserve funds for any purpose other than those purposes for which they were collected.
Withdrawal of funds from the Association's reserve account shall require the signatures of either
(a) two (2) members of the Board of Directors; or (b) one (1) member of the Board of Directors
and an officer of the Association who is not also a member of the Board of Directors. After the
Class B Termination, the Board of Directors shall obtain a reserve study at least once every three
(3) years, which study shall at a minimum include (a) identification of the major components of
the Common Elements which the Association is obligated to repair, replace, restore or maintain
which, as of the date of the study, have a remaining usefullife.ofless than thirty (30) years; (b)
identification of the probable remaining useful life of the identified major components as of the'
date of the study; (c) an estimate of the cost of repair, replacement, restoration, or maintenance of
the identified major components during and at the end of their useful life; and (d) an estimate of
the total annual contribution necessary to defray the cost to repair, replace, restore, or maintain
the identified major components during and at the end of their useful life, after subtracting total
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reserve funds as of the date of the study. After the Class B Tennination, the Board of Directors
shall modify the budget for the Association in accordance with the fmdings of the reserve smdy.

ARTICLE 7

MAINTENANCE

'7.1 Common Area and Public'Right ofWav.

7.1.1 The Association, or its duly delegated representative, shall 'manage,
maintain, repair and replace the Association Maintenance Areas, and all Improvements located
thereon, except the Association shall not maintain areas which any governmental entity is
maintaining or is obligated to maintain.

7.1.2 The Board shall cause to be effectuated reasonable and the appropriate
maintenance of all Association Maintenance Areas and other properties maintained by the
Association. Any cooperative action necessary or appropriate to the proper maintenance and
upkeep of said properties shall be taken by the Board or by its duly delegated representative.

7.1.3 If any Plat, or this Declaration pennits the Board to determine whether or
not Owners of certain Lots will be responsible for maintenance of certain Cornmon Areas or
public right-of-way areas, the Board shall detennine whether or not it would be in the best
interest of the Owners and Residents of the Project for the Association or an individual Owner to
be responsible for such maintenance, considering cost, unifonnity of appearance, location and
other factors deemed relevant by the Board. The Board may cause the Association to contract to
provide maintenance services to Owners ofLots having such responsibilities in exchange for the
payment of such fees as the Association and Owner may agree upon.

7.2 Lots and Parcels. Each Owner of a Lot shall be responsible for maintaining and
repairing his Lot, and all buildings, Residential Units; Ancillary Units, landscaping or other
Improvements situated thereon, except for any portion of the Parcel which is an Association
Maintenance Area. All buildings, Residential Units, Ancillary Units, landscaping and other
Improvements shall at all times be kept in good condition and repair. All grass, hedges, shrubs,
vines and plants of any type on a Parcel shall be irrigated, mowed, trimmed and cut at regular
intervals so as to be maintained in a neat and attractive manner. Trees, shrubs, vines, plants and
grass which die shall be promptly removed and replaced with living foliage of like kind, unless
different foliage is approved in writing by the Architectural Committee. No yard equipment,
wood piles or storage areas may be maintained so as to 'be ¥isible From Neighboring Property or
streets. All Lots and Parcels upon which no Residential Units, buildings or other structures,
landscaping or, Improvements have been constructed shall be maintained in a weed free and
attractive manner.

7.3 Assessment of Certain Costs of Maintenance and Repair. In the event that the
need for maintenance or repair of the Association Maintenance Area is caused through the willful
or negligent act of any Member or Owner Pennittee, the cost of such maintenance or repairs shall
be added to and become a part of the Assessment to which Such Member and the Member's Lot is
subj ect and shall be secured by the Assessment Lien. Any charges or fees to be paid by the
Owner of a Lot pursuant to this Section in connection with a contract entered into by the
Association with an Owner for the performance of an Owner's maintenance responsibilities shall
also become a part of such Assessment and shall be secured by the Assessment Lien.
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7.4.1 Except to the extent constructed by Declarant or a Developer as a part of
original development of the Project (without obligation to do so) or an Owner of an adjoining
Lot, each Owner shall construct and instilll a perimeter fence ("Wall") acceptable to the
Architectural Committee and in accordance with Section 3.32 of this Declaration and the
Construction and Development Guidelines, along the entire rear yard perimeter of its Lot (the
"Rear Yard Wall") necessary to-fully enclose the backyard of that Lot and separate the interior of
any twQ (2) Lots .upon which Residential Units are constructed. All Rear Yard Walls shall be
constructed on the boundary line between Lots. Each Rear Yard Wall, and all other Walls (other
than Common Walls) located on a Lot shall be constructed, maintained, repaired and replaced by
the Owner of the Lot upon which the Wall is located. All Rear Yard Walls shall be uniform in
design, height, texture and color as specified in Section 3.32 of this Declaration and the
Construction and Development Guidelines. .

7.4.2 Any Wall which is placed on the boundary line between a Lot and the
Common Area shall be maintained, repaired and replaced by the Owner of the Lot.

7.4.3 Notwithstanding anything in Subsection 7.4.2 above to .the contrary, the
exterior portion of the Rear Yard Walls for Lots 22 and 23 thatface Jesse Street and for Lots 13
and 32 that face Senate Street shall be maintained, repaired and replaced by the Association. The
interior portions of such Rear Yard Walls shall be maintained and repaired by the Owners of
such Lots; provided, however, in the event that a Rear Yard Wall for such Lots is damaged or
destroyed through the act of an Owner of Lot 22, Lot 23, Lot 13 or Lot 32, it shall be the
obligation of such Owner to repair and rebuild the damaged or destroyed Rear Yard Wall at such
Owner's cost. The replacement of a Rear Yard Wall referred. to in this Section at the end of its
useful life shall be the responsibility of the Association.

7.5 Common Walls. Any Wall, any' part of which is placed on the boundary line
between separate Lots shall constitute a "Common Wall". The rights and duties of Owners of
Lots with respect to Common Walls shall be as follows:

7.5.1 The constructing Owner and Architectural Committee shall, in designing,
approving and constructing Common Walls, provide for a consistent and non-objectional
appearance on au portions thereof Visible From Neighboring Property. COrnlnon Walls shall be
located to avoid immediately adjacent and parallel Common Walls, such that no more than one
Common Wall shall generally be located along any common boundary of adjacent Lots.

7.5.2 Each Owner who constructs a Conimon Wall (the "Building Owner") shall
be' entitled, to reimbursement from. the Owner of the Lot adjoining such Common Wall (the
"Owing Owner") of an amoUnt (the "Reimbursement Obligation") equal to one-half (1/2) of the
reasonable actual cost (determined at the time of construction) of that portion of the Common
Wall located between the adjoining Lots which shares a common property line. The reimbursable
cost shall not include any cost associated with stuccoing and painting any portion of the
Common Wall. Each Owner shall be responsible for, at. its expense, stuccoing and painting his
side of the Common Wall. The Reimburs.ement Obligation shall be paid to the Building Owner
by the Owing Owner in cash or cashier's check within ten (10) days following delivery by the
Buildincr Owner of a written statement, together with r~asonably sufficient supporting
docume~tation of the cost of the Common Wall, if requested by the Owing Owner, specifying
the amount of the Reimbursement Obligation, but in no event shall such sums be due prior to the
date which is thirty (30) days following the issuance by the City of a certificate of occupancy for
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the first Residential Unit located on the Lot owned by the Owing Owner. Except as otherwise
stated in this Subsection 7.5.2, no interest or other finance charge shall accrue on the
Reimbursement Obligation or be charged against the Owing Owner.

Each Owner understands and acknowledges that neither Declarant, nor the
Board, nor the Association shall have any obligation whatsoever to enforce the provisions of this
Subsection 7.5.2 or otherwise become involved in resolving any dispute between adjacent Lot
Owners pertairting to the Reimbursement Obligation. Each Owner of a Lot hereby releases and
holds D~clarant, the Association and members of the Board harmless from and against any and
all obligations, liabilities, debts, actions and claims, including, without limitation, court costs and
attorney's fees, in any matter arising out of, or in any way related to, the Reimbursement
Obligation. .

If any Owing Owner fails to pay the Reimbursement Obligation within the
applicable time period described above in this Subsection 7.5.2, interest shall accrue on the
unpaid portion thereof at the Default Rate, commencing from the date such payment was due and
continuing until the Reimbursement Obligation and all accrued interest thereon is paid in full to
the Building Owner. The Reimbursement Obligation, together with any accrued interest thereon,
shall be a charge on the.Owing Owner's Lot and. shall. be a continuing servitude and Jien upon
such Lot, which lien shall be for the benefit of, and be enforceable by, the Building Owner. If the
Owing Owner fails to timely pay the Reimbursement Obligation, the Building Owner may cause
to be recorded against the Owing Owner's Lot a notice of lien which sets' forth the specific
amolUlt of the Reimbursement· Obligation, and otherwise act· to enforce payment of the
Reimbursement Obligation by either: (a) bringing an action at law and recovering judgment
against the Owing Owner; or (b) foreclosing the lien provided for herein against the Owing
Owner's Lot in accordance with the then prevailing Arizona law relating to the foreclosure of
realty mortgages. Upon payment'of the Reimbursement Obligation, the Building Owner shall
execute, acknowledge and delivery to the Owing Owner a quit-claim deed or other recordable
instrument acknowledging the full satisfaction of the Reimbursement Obligation and release of
lien provided for herein..

7.5.3 The Owners of contiguous Lots who have a Common Wall shall both
equally have the right to use such wall provided that such use by one Owner does not interfere
with the use andenjoyment of same by the other Owner.

7.5.4 In the event that any Common Wall is damaged or destroyed through the
act of any Owner or an Owner Permittee of such Owner, it shall be the obligation of such Owner
to rebuild and repair the Common Wall without cost to the .Q.ther Owner or Owners.

7.5.5 In the event any Common Wall is damaged or destroyed by some cause
other than the act of one of the adjoining Owners or an Owner Permittee of such adjoining
Owner (including ordinary wear and tear and deterioration from lapse of time), then, in such
event, both such adjoining Owners shall proceed forthwith to rebuild or repair the same to as
good condition as fo=erly at their joint and equal expense..

7.5.6 Notwithstanding any other provision oftbis Section 7.5, an Owner who, by
his negligent or willful act, causes any Common Wall to be exposed to the elements shall bear
the whole cost of furnishing the necessary protection against su~h elements.

7.5.7 In addition to meeting the other requirements of this Declaration and of any
other building code or similar regulations or ordinances, any Owner proposing to modify, make
additions to or rebuild a Common Wall shall first obtain the written consent of the adjoining
Owners.
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7.5.8 In the event any Common Wall encroaches upon a Lot or the Common
Area subject to approval by the Board, a valid easement for such encroachment and for the
maintenance of the Common Wall shall and does exist in favor of the Owners of the Lots which
share such Common Wall.

ARTICLES

INSURANCE

8.1 Scope of Coverage. Commencing not later than the time of the first conveyance
of a Lot by the Declarant, the Association shall maintain, to the extent reasonably available, the
following insurance coverage:

8.1.1 Property insurance on the Common Area insuring against all risk of direct
physical loss, insured against in an amount equal to the maximum insurable replacement value of
the CoIlllilon Area, as determined by the Board; provided, however, that the total amount
insurance after application ofany deductiblesshall not be less than one hundred percent (l 00%)
of the current replacement cost of the insured property, exclusive of land, excavations,
foundations and other items normally excluded from a property policy; .

8.1.2 Comprehensive general liability insurance, including medical payments
insurance, in an amount determined by the Board., but not less than $1,000,000. Such insurance
shall cover all occurrences commonly insured against for death, bodily injury and property
damage arising out of or in connection with the use, ownership or maintenance of the Common
Area and all other portions of the Project which the Association is obligated to maintain under
this Declaration, and shall also include hired automobile and non-owned automobile coverages

. with cost liability endorsements to cover liabilities of the Owners as a group to an Owner;

8.1.3 Workmen's compensation insurance to the extent necessary to meet the
requirements of the laws of Arizona; and

8.1.4 Such other insurance as the Association shall determine from time to time
to be appropriate to protect the Association or the Owners;

8.2 Requirements of Insurance Policies. The insurance policies purchased by the
Association shall, to the extent reasonably available, contain the following provisions:

(i) That there shall be no subrogation with respect to the Association,
its agents, servants, and employees, with respect to Owners and Members of their household;

(ii) No act or omission by any Owner, unless acting within the scope
. ofhis authority on behalfof the Association, will void the policy or be a condition to recovery on
the policy; . .

(iii) That the coverage afforded by such policy shall not be brought int.o
contribution or proration with any insurance which may be purchased by Owners or therr
mortgagees or beneficiaries under deeds of trust;

(iv) A "severability of interest" endors~ment which shall pre~lu?e the
insurer from denying the claim of an Owner because of the negligent acts of the ASSOCIation or
other Owners;
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(v) Statement of the name ofthe insured as the Association; and

(vi) For policies of hazard insurance, a standard mortgagee clause
providing that the insurance carrier shall notify the fIrst mortgagee named in the policy at least
ten (10) days in advance of the effective date of any substantial modifIcation, reduction or
cancellation of the policy.

8.3 Certificates of Insurance. An insurer that has issued an insurance policy under
this Article shall issue a certifIcate or a memorandum of insurance to the Association and, upon
request, to any Owner, mortgagee or beneficiary under a deed of trust. Puly insurance obtained
pursuant to this Article may not be cancelled until thirty (30) days after notice of the proposed
cancellation has been mailed to the Association, each Owner and each mortgagee or beneficiary
under deed oftrust to whom certifIcates ofinsurance have been issued.

8.4 Pavment of Premiums. The premiums for any insurance obtained by the
Association pursuant to Section 8. I of this Declaration shall be included in the budget of the
Association and shall be paid by the Association.

8.5' Payment of Insutance Proceeds. :With respect to any loss to the Common Area'
covered by' property insurance obtained by the Association in' accordance with this Article, the'
loss shall be' adjusted with the Association, and the insurance proceeds shall be payable to the
Association and not to any holder ofa Mortgage. Subject to the provisions of Section 8.6 of this
Declaration, the proceeds shall be disbursed for the repair or restoration of the damage to the
Common Area.

8.6 Repair and Replacement of Damaged or Destroved PropertY. Any portion of
the Common Area which is damaged or destroyed shall be repaired or replaced promptly by the
Association unless (i) repair or replacement would be illegal under any state or local health or
safety statute or ordinance, or (ii) Owners representing at least eighty percent (80%) of the total
authorized votes in the Association vote not to rebuild. The cost of repair or replacement in
excess of insurance proceeds and' reserves shall be paid by the Association. If the entire Common
Area is not repaired or replaced, insurance proceeds attributable to the damaged Common Area
shall be used to restore the dam<tged area to a condition which is not in violatidn of any state or
local health or safety statute or ordinance and the remainder of the proceeds shall either (i) be
retained by the Association as an additional capital reserve, or (ii) be used for payment of
operating expenses of the Association if such action is approved by the affirmative vote or
written consent, or any combination thereof, of Members representing more than fifty percent
(50%) ofthe votes in the Association.-

ARTICLE 9

GENERAL PROVISIONS

9.1 Development Rights. Notwithstanding anything to the contrary within the
Project Documents, Declarant hereby expressly reserVes the right, but not the obligation, to do
any ofthe following ("Development Rights"): . . .

(A) . Add real estate to the Project;

(B) Create easements and Common Area within the Project;

(C) Withdraw real estate from the Project;
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(D) Make the Project part of a larger condominium or planned cornmunity;

(E) Amend the Project Documents to correct any error or inconsistency, or to
clarify any provision, in this Declaration, if the amendment does not materially adversely
affect the rights of any Owner;

(F) Amend the Project Documents to comply with (a) the rules or guidelines,
jp. effect from time to time, of any governmental agency, (b) the rules or requirements of
any federal, state or local governmental entity or agency whose approval of the Project or
the Project Documents is required by law or requested by Declarant, or (c) any other
applicable law; and

(G) Develop the Project in phases.

9.2 Special Declarant Rights. Notwithstanding anything to the contrary within the
Project Documents, Declarant hereby expressly reserves the right, but not the obligation, to do
any of the following: .

(A) Construct Improvements provided for in this Declaration or shown on the
Plat;

(B) Exercise any Development Right;

(C) Maintain sales offices, management offices, models and signs advertising
the Project and Lots therein as provided in Section 4.4 of this Declaration and as
otherwise determined by Declarant in. connection with Declarant's sales and leasing
purposes;

(D) Use easements through the Common Elements for the pUrpose of making .
Improvements within the Project or within real estate thatmay be added to the Project;

(E) Appoint and remove any officer of the Association and any member of the
Board ofDirectors during the Period ofDeclarant Control; and

(F) Appoint and remove the members of any Architectural Committee
established by the Board ofDirectors.. .

.. -
. 9.3 Term; Method of Termination. This Declaration shall continue inJuli force!qld

.effect for a term. of twenty (20) years from the date this Declaration is recorded, after which time,
this Declaration shall be automatically extended for successive periods of ten (10) years each.
This Declaration may be terminated at any time if such termination is approved by the
affirmative vote or written consent, or any combination thereof, of the Owners representing
ninety percent (90%) or more of the votes in each class of Membership and by the holders of

. First Mortgages on Lots, the Owners of which have seventy-five percent (75%) or more of the
votes in the Association. If the necessary votes and consents are obtained, the Board shall cause
to be recorded with the County Recorder of Maricopa County, Arizona:, a Certificate of
Termination, duly signed by the President or Vice President.and attested by the Secretary or
Assistant Secretary of the Association, with their signatures acknowledged. Thereupon this
Declaration shall have no further force and effect, and the Association shall be· dissolved
pursuant to the terms set forth in its Articles.
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9.4 Amendments.

9.4.1 Except for amendments made pursuant to Subsection 9.4.2 of this
Declaration, the Declaration may only be amended by written approval or the affmnative vote of
the Owners of not less than seventy-five percent (75%) of the votes in the Association.

9.4.2 Either the Board or the Declarant may amend this Declaration or the Project
Plat, without obtaining the approval or consent'of any Owner or First Mortgagee, in order to
confOI!1l this Declaration or the Project Plat to the requirements or guidelines of the Federal
National Mortgage Association, the Federal Home Loan Mortgage Corporation, the Federal
Housing Administration, the Veterans Administration or any federal, state or local governmental
agency whose approval of the Project, the Project Plat or the Project Documents is required by
law or requested by the Declarant.

9.4.3 So long as the Declarant owns any Lot, any amendment to this Declaration
must be approved in writing by the Declarant. '.

9.4.4 So long as there is a Class B Membership in the Association, and approval
of the Project, Project Plat or Project Documents .by the Veterans Administration or Federal
Housing Administration has been requested, then any amendment to this Declaration must.have
the prior written approval of the Veterans Administration or the Federal Housing Administration.

9.4.5 Any amendment approved pursuant to Subsection 9.4.1 of this Declaration
or by the Board pursuant to Subsection 9.4.2 of this Declaration shall be signed by the President
or Vice President of the Association and shall be .recorded with the County Recorder Of
Maricopa COlll1ty, Arizona. Any such amendment shall certify that the amendment has been
approved as require4 by this Section. Any amendment made by the Declarant pursuant to
Subsection 9.4.2 of this Declaration shall be executed by the Declarant and shall be recorded
with the COlll1ty Recorder of Maricopa COlll1ty, Arizona.

9.5 Condemnation of Common Area. If all or any part of the Co=on Area is
taken or condemned, or conveyed in lieu of or under threat of such condemnation by the Board
with the written consent or affirmative vote of Owners representing at least eighty percent (80%)
of the, votes in the Association, by any authority having the power of condemnation of eminent
domain, the award or other compensation paid as a result of such taking or conveyance shall be
paid to the Association. If the taking involves a portion of the Co=on Area upon which
Improvements have been constructed, then the Association shall restore or replace such
Improvements so taken on the remaining Co=on Area to the extent land is available for such
construction unless within sixty (60) days after such taking the OwnerS having at least eighty
percent (80%) of the votes in the, Association,· by written consent or affirmative vote, or a
combination thereof, instruct the Board not to rebuild or replace such Improvements. If such
Improvements are to be repaired or restored, then the Association shall be entitled to use the
award or other compensation made for such taking solely for the purpose of such repair or

. restoration. If the taking does not involve any Improvements on the Co=on Area or if the
Owners- repres-enting more than eighty percent (80%) of the votes in ·the Association decide not
to repair or restore any Improvements taken by condemnation or if there are any net funds
remaining after such restoration or replacement is completed, then· such awarded net funds may
either be disbUrsed by the Association to the Owners with an equal share being disbursed for
each Membership or retain such funds as additional operating or capital reserves."

9.6 Severability. Any determination by any court of competent jurisdiction that any
provision of this Declaration is invalid or unenforceable shall not affect the validity or
enforceability ofany ofthe other provisions hereof.
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9.7 .. Rule Against Perpetuities. If any interest purported to be created by this
Declaration is challenged under the Rule against Perpetuities or any related rule, the interest shall
be construed as becoming void and of no effect as of the end· of the applicable period of

. perpetuities computed from the date when the period of perpetuities starts to run on the
challenged interest; the "lives in being" for computing the period ofperpetuities shall be (i) those
which would be used in determining the validity of the challenged interest, plus (ii) those of the
issue of the Board who are living at the time the period of perpetuities starts to run on the
challenged interest.

9.8 Change of Circumstances. Except as otherwise expressly provided in this
Declaration, no change of conditions or .circumstances shall operate to extinguish, terminate or
modiiY any of the provisions of this Declaration.

9.9 Rules and Regulations. In addition to the right to adopt rules and regulations on
the matters expressly mentioned elsewhere in this Declaration, the Association shall have the
right to adopt rules and regulations with respect to all other aspects of the Association's rights,
activities and duties, provided said rules and regulations are not inconsistent with the provisions
of this Declaration.

9.10 Laws. Ordinances and Regulations.

9.10.1 The covenants, conditions and restrictions set forth in this Declaration and
the provisions requiring Owners and other persons to obtain the approval of the Board or the
Architectural Committee with respect to certain actions are independent of the obligation of the
Owners and other persons to comply with all applicable laws, ordinances and regulations, and
compliance with this Declaration shall not: (i) relieve an Owner or any other person from the
obligation to also comply with all applicable laws, ordinances and regulations; or (ii) require any
Owner or any other person to violate any applicable law. .. .

9.10.2 Any violation of any state, municipal, or local law, ordinance or regulation
pertaining to the ownership, occupation or use of any property within the Property is hereby
declared to be a violation of this Declaration and subject to any or all of ·the enforcement
procedures set forth herein. .

9.1 I . References to this Declaration in Deeds. Deeds to and instruments affecting
any Lot or any part of the Project may contain the covenants, conditions and restrictions herein
set forth by reference to this Declaration; but regardless ·of whether any such reference is made in
any Deed or instrument, each and all of the provisions of this Declaration shall be binding upon
the grantee-Owner or other person claiming through any instrument and his heirs, executors;
administrators, successors and assignees.

9.12 Gender and Number. "Wherever the context of this Declaration so requires,
words used in the masculine gender shall include the feminine and neuter genders; words used in
the neuter gender shall include the masculine and feminine genders; words in the singular shall
include the plural; and words in the plural shall include the singular. .

9.13 Captions and Titles. All captions, titles or headings of the Articles and Sections
in this Declaration are for the purpose of reference and convenience only and are not to be
deemed to limit, modify or otherwise affect any of the provisions hereof or to be used in
determining the intent of context thereof.
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9.14 Notices. Ifnotice of any action or proposed action by the Board or any committee
or of any meeting is required by applicable law, this Declaration or resolution of the Board to be
given to any Owner, Lessee or Resident then, unless otherwise specified herein or in the
resolution of the Board, such notice requirement shall be deemed satisfied if notice of such action
or meeting is published once in any newspaper in general circulation within Maricopa County.
This Section shall not be construed to require that any notice be given if not otherwise required
and shall not prohibit satisfaction of any notice requirement in any other manner.

2.15 FHAIVA Approval. So long as there is a Class B Membership in the
Association and approval of the Pi-oject, Project Plat or Project Documents by the United States
Department of Housing and Urban DevelopmentJFederal Housing Administration ("FHAn) or the
Veterans Administration (nvAn) has been requested, then the following actions shall require the'
prior written approval of the FHA and VA (to the extent then required by applicable regulations
of the FHA and VA, respectively): annexation of additional properties, mergers and
consolidations involving the Association, mortgaging of the Common Area, dedication of the
Common Area or any portion thereof, dissolution of the Association or amendment of this
Declaration.

9.16 No Absolute Liabilitv. No provision of the Project Documents shall' be '
interpreted or construed as imposing on Owners absolutdiability for damage to the Common
Area or the Lots. Owners shall only be responsible for damage'to the Common Area or the Lots
caused by the Owners' negligence or intentional acts.

9.17 Guests and Tenants. Each Owner shall, to the extent permitted by Arizona law,
be responsible for compliance by his Owner Permittees and their respective servants, agents, and
employees with the provisions of the Project Documents. A Owner's failure to ensure
compliance by such persons shall be grounds for the same action available to the Association or
any other Owner by reason ofsuch Owner's own noncompliance.

9.18 Attornevs' Fees. In the event Declarant, the Association or any Owner employs
an attomey or attorneys to enforce an Assessment Lien or to collect any amounts due from an
Owner or to enforce compliance with or recover damages for any violation of or noncompliance
with the Project Documents, the prevailing party in any such action shall be entitled to recover
from the other party the reasonable attorneys' fees incurred in the action and such fees shall
constitute an Assessment Lien on all Lots owned by the Owner or Owners against whom the
action is taken (or against whose Owner Permittees the action is taken), which Assessment Lien
shall have the priority and may be enforced in the manner described herein.

9.19 Notice of Violation. The Association shall have the right to record a written
notice of a violation by any Owner of any restriction or provision of the Project Documents. The',
notice shall be executed and acknowledged by an officer of the Association and shall contain
substantially the following information: (i) the name of the Owner, (ii) the legal description or
street address of the Lot against which the notice is being recorded; (iii) a brief description of the
nature of the violation; (iv) a statement that the notice is being recorded by the Association
pursuant to this Declaration; and (v) a statement of the ~pecific steps which must be taken by the
Owner to =e the violation. Recordation of a Notice of Violation shall serve as a notice to the
Owner and to any subsequent purchaser of the Lot that there is a violation of the provisions of
the Project Documents. If after the recordation of such' Notice, it is determined by the
Association that the violation referred to in the Notice of Violation does not exist or has been
cured, the Association shall record a notice of compliance which shall state the legal description
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or street address of the Lot against which the Notice of Violation was recorded, and the recording
data of the Notice of Violation, and which shall state that the violation referred to in the Notice
of Violation has been cured, or if such be the case, thatit did not exist.

9.20 Declarant's Disclaimer of Representations. While Declarant has no reason to
believe that any of the provisions contained in this Declaration are or may be invalid or
unenforceable for any reason or to any extent, Declarant makes no warranty or representation as
to the present or future validity or enforceability of any provisions of this Declaration. Any
Owner acquiring a Lot in reliance on one or more of the provisions in this Declaration shall
assume all risks of the validity and enforceability thereof and by acquiring the Lot agrees to hold
Declarant harmless therefrom.

9.21 Declarant's Right to Use Similar Name. The Association hereby irrevocably
consents to the use by any other nonprofit corporation which may be fo=ed or incorporated by
Declarant of a corporate name' which is the same or deceptively similar to the name of the
Association provided one or more words are added to the name of such other corporation to
make the name of the Association distinguishable from the name of such other corporation.

, 'Within five (5) days after being requested to do so by the Declarant, the Association shall sign
such lett~~s, d(),clJl;llenrcs, or..othe1:.,writings .,as, may be required by the Arizona' Corporation... :...
Commission iIi order for any other nonprofit corporation fo=ed or incorporated by the
Declarant to use a corporate name which is the same or deceptively similar to the name of the
Association.

9.22 Right to Cure Alleged Defects. It is Declarant's intent that all Improvements
constructed as part of the Common Area shall be built in compliance with all applicable building
codes and ordinances and that they be of a quality that is consistent with good construction and

.development practices. Nevertheless, disputes may arise as to whether a defect exists with
respect to the Improvements constructed as part of the Common Area and the Declarant's
responsibility therefor. It is Declarant's intent to resolve all disputes and claims regarding
"Alleged Defects" (as defined below) amicably, and without the necessity of time-consuming and
costly litigation. Accordingly, the Association, the Board and all Owners shall be bound by the
following claim resolution procedure:

(i) Right to Cure. In the event that the Association, the Board, or any
Owner or Owners (collectively, "Claimant") claim, contend or
allege that any portion of the Common Area and/or any
Improvements constructed Gil the Project are defective, or that.
Declarant, its agents, ,consultants, contractors or subcontractors

, (collectively, "Agents") were negligent in the planning, design,
engineering, grading, construction or other development thereof
(collectively, an "Alleged Defect"), Declarant hereby reserves the
right for itself to inspect, repair and/or replace such Alleged Defect
as set forth herein.

(ii) Notice. In the event that a Claimant discovers any Alleged Defect,
Claimant shall notify Declarant, in writing, within fifteen (15) days
of discovery of the Alleged Defect, of the specific nature of such
Alleged Defect (''Notice ofAlleged Defect").
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(iii) Right to Enter, Inspect. Repair and/or Replace. Within a
reasonable time after the receipt by Declarant of a Notice of
Alleged Defect, or the independent discov.ery of any Alleged
Defect by Declarant, Declarant shall have the right, upon
reasonable notice to Claimant and during nonnal business hours, to
enter onto or into, as applicable; the Co=on Area, and/or any
Improvements situated thereon for the purposes of inspecting
and/or conducting testing and, if deemed necessary by Declarant,
repairingand(or replacing such Alleged Defect. In conducting
such inspection, testing, repairs and/or replacement, Decla.l·ant shall
be entitled to take any actions as it shall deem reasonable and
necessary under the circumstances,

(iv) No Additional Obligations: Irrevocability and Waiver of Rilrht.
Nothing set forth in this Section shall ,be construed to impose any
obligation on Declarant to inspect, test, repair, or replace any item
or Alleged Defect foi" which Declarant is not otherwise obligated
under applicable law; The right of Declarant to enter,: inspect, test;
repair and/or replace reserved hereby shall be irrevocable and may
not be waived or otherwise te~ated except by a writing, in
recordable fonn, executed and recorded by Declarant.

(v) Tolling of Statutes of Limitations. In no event shall any statutes of
limitations be tolled during the period in which Declarant conducts
any inspection or testing ofany Alleged Defects,

9.23 Legal Actions, All legal actions initiated by a· Claimant shall be brought in
accordance with and subject to Sections 9.24 (Binding Arbitration) and 9,25 (Approval of
Litigation) of this Declaration. In the event a Claimant initiates any legal action, cause of action,
proceeding, reference or arbitration against Declarant alleging damages (i) for' the costs of
repairing or the replacement ofany defective portion ofthe Common Area, and/or Improvements
constructeli thereon, (ii) for the diminution in value of any real or personal property resulting
from such Alleged Defect, or (iii) for any consequentill1 !ia.mages resulting from such Alleged
Defect, any judgment or award in conn~ction therewith shall first be used to correct and or repair
such Alleged Defect or to reimburse the Claimant for any. costs actually incurred by.such
Claimant in correcting and/or repairing the Alleged Defect. In the event the Claimant is the
Association, the·Association must provide written notice to all Members prior to initiation of any .
legal action, cause of action, proceeding, reference or arbitration against Declanuit which notice
shall (at a minimum) include (i) a description of the Alleged Defect, (li) a description of the
attempts ofDeclarant to correct such Alleged Defect and the opportunities provided to Declarant
to correct such Alleged Defect, (iii) a certification from an engineer licensed in the State of
Arizona that such Alleged Defect e)dsts along with a description of the scope of work necessary
to cure such Alleged Defect and a resume of such engineer, (iv) the estimated cost to repair such
Alleged Defect, (v) the name and professional background of the attomey retained by the
Association to pursue the claim against Declarant and a 'description of the relationship between
such attorney and member(s) of the Board (if any), (vi) a description of the fee arrangement
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between such attorney and the Association, (vii) the estimated attorneys' fees and expert fees and
costs necessary to pursue the claim against Declarant and the source of the funds which will be-'
used to pay such fees and expenses,(viii) the estimated time necessary to conclude the action
against Declarant, and (ix) an affinnative statement from the Board that the action is in the best
interests of the Association and its Members. In the event the Association recovers any funds
from Declarant (or any other Person) to repair an Alleged Defect, any excess funds remaining
after repair of such Alleged Defect shall be paid into the Association's reserve fund.

9.24 Binding Arbitration. In the event of a dispute between or among Declarant, its
builders, contractors or brokers, or their agents or employees, on the one hand, and any Owner(s)
cir the Association, on the other hand, regarding any controversy or claim between the parties,
including any claim based on contract, tort, or statute, arising out of or relating to the rights or
duties of the parties under this Declaration, the design or construction of the Project, or an
Alleged Defect, the matter shall be resolved by binding arbitration conducted in accordance with
the following rules:
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(ii)

(iii)

(iv)

(v)

Initiation of Arbitration. The arbitration shall be 'initiated by either party
delivering to the other a Notice ofIntention to Arbitrate as provided for in
the American Arbitration Association ("AAA") Commercial Arbitration
Rules, as amended from time to time (the "AAA Rules").

Governing Procedures. The arbitration shall be conducted in accordance
with the AAA Rules and A.R.S. § 12-1501 et seq. In the event of a
conflict between the AAA Rules and this Section, the provisions of this
Section shall govern.

Aooointment of Arbitrator. The parties shall appoint a single Arbitrator
by murual agreement. If the parties have not agreed within ten (10) days
of the date of the Notice of Intention to Arbitrate on the selection of 'an
arbitrator willing to serve, the AAA shall appoint a qualified Arbitrator to
serve. Any arbitrator chosen in accordance with this Subsection (iii) is
referred to in this Section as the "Arbitrator".

.. -
Qualifications of Arbitrator. The Arbitrator shall be neutral and impartial.

, The Arbitrator shall be fully active in such Arbitrator's occupation or
profession, knowledgeable as to the subject matter involved in the dispute,
and experienced in arbitration proceedings. The foregoing shall' not
preclude otherwise qualified retired lawyers or judges.

Disclosure. Any candidate for' the role of Arbitrator shall promptly
disclose to the parties all actual or perceived conflicts of interest involving
the dispute or the parties. No ArbitratoI may serve if such person has a
conflict of interest involving the subject matter of the dispute or the
parties. If an Arbitrator resigns or becomes unwilling to continue to,serve
as an Arbitrator, a replacement shall be selected in accordance with the
procedure set forth in subsection (iii) above.
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equiprpent or vehicle may be parked or maintained, constructed, reconstructed or repaired on
any Lot so as to be Visible From Neighboring Property, the Common Areas or the streets.
Such vehicles may, however, be concealed in attractively screened areas with prior written
approval by the Architectural Committee. The provisions ofthis Section shall not apply to
pick-up trucks ofless than one ton capacity with camper shells not exceeding seven feet in
height measured from grol)Ild level. No mobile home, mini-motor home, boat, recreational
vehicle, tr9ller (ofany kind), truck, camper,permanent tent or similar structure shall be kept,
placed, maintained, constrUcted, reconstructed or repaired, nor shall any motor vehicle be
constructed, reconstructed or repaired' upon any Property;. provided however tMt. the
provisions of this paragraph shall not appiy to emergency vehicle repairs or temporary

. construction shelters or facilities maintained during and used exclusively in connection with
the consiniction ofany Improvement approved by the Architectural Committee. Except as
provided above only vehicles in operating condition shall be parked in residential driveways.
Non-operating vehicles are not permitted. in residential driveways unless repairs are
iIriminent."

6. ,EffectiveDate. This Amendment shall be effective upon recording in the Records of
Maricopa CoUIlty, Arizona.

7. Effect ofAmendment. In the event ofany inconsistencies between this Amendment
and the Declaration, the terms ofthis Amendment shall govern. Except as provided for herein, all
other terms and conditions ofthe Declaration shall remain unchanged and the parties hereto reaffirm
the terms and conditions ofsuch Declaration. The Amendment may only be varied by a document,
in wnting, ofeven or subsequent date hereof, executed by the parties hereto.

IN WITNESS WHEREOF, the Declarant has executed this Amendment as of the date first
above written...

"DECLARANT"

MARACAY LAS CASITAS, L.L.C.,
an Arizona limited liability company

By: Maracay Homes Arizona I, L.L.C.,
An Arizona Iimlted liability company
It's Sole'Member

BY:~L.1_ g.,~
d

ItS:~.~
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STATE OF ARIZONA

County ofMaricopa

)
) ss.
)

~JPi: the I::f'day of June, ZOOl, bef~re 111e, the undersigned Notary Public, personally
appeared~iS, ~knowledgedhimself to be the 1il~a.11 of Maracay Arizona I,
L.LC., an Arizona limited liability company, and that he, as such officer, being authorized so to do,
executed the foregoing instrument for the purposes therein contained.. '. .~~tL.-.
My Commission Expires: Notary Public

. OFFICIAl_

(@> TERESA KLEIN·
NaIaJy I'Ul>Ie • Stall DI _

t.fARICOPA COUNlY
My CCnm. EJipIr.. Sepllll,IOO1

,.',



"

40291

. .,...--

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

...

Compensation. The Arbitrator shall be fully compensated for all time
spent in connection with the arbitration proceedings in accordance with the
Arbitrator's hourly rate not to exceed Three Hundred Dollars ($300.00) per
hour, unless otherwise agreed to by the parties, for all time spent by the
Arbitrator in connection with the arbitration proceeding. Pending. the finaJ.
award, the Arbitrator's compensation and expenses shall be advanced
equally by the parties:

Preliminary Hearing. Within thirty (30) days after the Arbitrator has been
appointed, a preliminary hearing among the Arbitrator and counsel for the
parties shall be held for the purpose of developing a plan for the
management of the arbitration, which shall then be memorialized in an
appropriate order. The matters which may be addressed include, in
addition to those s.et forth in the AAA Guidelines, the following: (i)
definition of Issues; (ii) scope, timing and types of discovery, if any; (iii)
schedule and place(s) of hearings; (iv) setting of 'other timetables; (v)
submission of motions and briefs;. (vi) whether and to what extent expert
testimony will be required, whether the .Arbitrator should engage one or
more neutral experts, and whether, if this is done, engagement of experts
by the Parties can be obviated or minimized; (vii) whether and to what
extent the direct testimony of witnesses will be received by affidavit or
written witness statement; and (viii) any other matters which may promote
the efficient, expeditious, and cost-effective conduct of the proceeding.

Management of the Arbitration. The Arbitrator shall actively manage the
proceedings as the Arbitrator deems best so as to make the proceedings
expeditious, economical and less burdensome than litigation.

Confidentiality. All papers, documents, briefs, written co=unication,
testimony and transcripts as well as any alid all arbitration decisions shall
be confidential and not disclosed to anyone other than the Arbitrator, the
parties or the parties' attorneys lID.d expert witnesses (where applicable to
their testimony), except that uponptfor written consent of all parties, such
info=ation may be divulged to additional third parties. All third parties
shall agree in writing to keep such info=ation confidential.

Hearings. Hearings may be held at any place within the State of Arizona
designated by the Arbitrator and, in the case of particular witnesses not
subject to subpoena at the usual hearing site, at a place where such
witnesses can be compelled to attend. .

Final Award. The Arbitrator shall promptly (within sixty (60) days of the
conclusion ofthe proceedings or such longer period as the parties mutually
agree) determine the claims of the parties and render a final award in
writing. The Arbitrator may award the prevailing party in the proceeding
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all or a part of such party's reasonable attorneys' fees and expert witness
fees, taking into account the final result of arbitration, the conduct of the
parties and their counsel in the course of the arbitration, and other relevant
factors. The Arbitrator shall not award any punitive d~ages. The
Arbitrator shall not award indirect, consequential or special damages
regardless of whether the possibility of such damage or loss was disclosed
to, or reasonably foreseen by the party against whom the claim is made;
provided, however, that such damages may be deemed by the Arbitrator to
be direct damages in an award reimbursing payments made by a party
th~refor to a third party. The Arbitrator shall assess the costs of the
proceedings (iIicluding, without limitation, the fees of the Arbitrator)
against the non-prevailing party.

(xii) Statute of Limitations. All statutes of limitation applicable to claims
which are subject to binding arbitration pursuant to this Section shall
apply to the commencement of arbitration proceedings under this Section.
If arbitration proceedings are not iIiitiatedwithin the applicabkperiod;

the claim shall forever be barred.

9.25 Approval of Litigation. The Association shall not incur attorney fees or other
legal expenses in connection with legal proceedings or arbitration proceedings initiated by the
Association or in connection with legal proceedings or arbitration proceedings in which the
Association is joined as a plaintiff without the written approval of Owners holding more than
fifty percent (50%) of the total votes in the Association, excluding the vote of any Owner who
would be a defendant in such proceedings. The Association must finance any legal proceeding
with monies that are specillcally collected for same and may not borrow money or use reserve
funds or other monies collected for specific Association obligations other than legal fees. In the
event that the Association commences any legal proceedings,.a11 Owners must notify prospective
purchasers of such legal proceedings and must provide such prospective purchasers with a copy
of the notice received from the Association in accordance with Section 9.23 of this Declaration.
This Section shall not apply to legal proceedings initiated by the Association to collect any
unpaid Assessments or other sums levied pursuant to this Declaration.

9.26 Repurchase Option for Alleged Defe~t Claims. Notwithstanding anything in
thfs Declaration to the contrary, in the .event any Owner, either .directly or through the
Association, shall co=ence an action against Declarant andlor any contractor in connection
with any Alleged Defects in such Owner's Lot, Declarant (or any assignee of Declarant) shall
have the 'option (but not the obligation) to purchase such Lot on the following te=s and
conditions:

(A) The purchase price shall be an amount equal to the sum of the following,
less any sums paid to such Owner under any homeowner's warranty in connection with
the Alleged Defect:

(i) The purchase price paid by the original Owner of the Lot when originally
purchased from Declarant;
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,(ii) The value of any Improvements made to the Lot by anyone other than
,Declarant;

(iii) The Owner's reasonable moving costs; and

'.
(iv) Any closing costs, including loan fees, and/or "points" incurred by the
OWner in connection with the purchase of another primary residence within ninety
(90) days after the closing of the repurchase provided for herein.

(B) Close of escrow shall not occur later than forty-five (45) days after,written
notice from Declarant to the Owner of Declarant's intent to exercise the option herein.

(C) Title shall be conveyed to Declarant free and clear of all monetary liens
and encumbrances other than non-delinquent real estate taxes.

(D) "All closing costs ' in 'connection with the repurchase shall be paid by
Declarant.

(E) Exercise of the repurchase option as provided hereinabove shall constitute
full and final satisfaction of all claims, relating to the subject Lot, including claims
relating to the Alleged Defect. The Owner (or Association, as applicable) shall promptly
execute and deliver any notice of dismissal or other document necessary or appropriate to
evidence such satisfaction.

9.27 Termination of Certain 'Contracts. Notwithstanding anything in this
Declaration to the contrary, the Association shall have right of termination exercisable without
penalty at any time after the Class B Termination and upon ninety (90) days' notice relating to:

(i) Any management contract, employment contract or lease ofrecreational or
parking areasor facilities; or

(li) Any contract or lease, including franchises and licenses, to which
'Declarant or an affiliate of Declarant is a party, if the Association was bound either directly or
indirectly to such an agreement by Declarant or an affiliate ofthe Declarant. '

[SIGNATURE PAGE FOLLOWS SEPARATE]
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IN WITNESS WHEREOF, the undersigned, being the Declarant hereunder, has
hereto set its hand to be effective as ofthe date flIst set forth above.

"DECLARANT"

JOHN SCREMIN DEVELOPMENT, INCORPORATED,
an Arizona corporation

STATE OF ARlZONA - )
) ss .

COUNTY OF.MARICOPA )

O The foregoing instrument was acknowledged before me this J6t day of .
e-fObc,(" , 1999, by JohnC. Scremin, the President of JOHN SCREMlN

DEVELOPMENT, INCORPORATED, an Arizona corporation, for and on behalf of the
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

Notary Public
My Commission Expires:

1~ I~' OJ.

.. -
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EXIllBIT "A"
LEGAL DESCRIPTION

LOTS 1 THROUGH 45, 'INCLUSIVE, TRACTS A THROUGH T, INCLUSIVE,
LAS CASITAS DEL SUR, accord; ng to Book 508 of Maps, Page 34, - .. -
recordsiof Maricopa County, Arizona. .

-41-
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, TRANSNATION TITLE-INS. CO.
~

When recorded,~ to:
Matthew B. Levine, Esq.
Titus, Brueckner & Berry, P.C.
7373 N. Scottsdale Road, Suite B-252
Scottsdale, AZ 85253

OFFICIAL R~CORDS OF
MARICOPA,COUNTY RECORDER

HELEN PURCELL
2001-0309813 04/17/2a01 04:57

RlIGUEL. B OF I'!

ASSIGNMENT OF DECLARANT'S RIGHTS

!Jrl r' 9. 9. ?
t~1 '3 ~(/!U

KNOW ALL MEN BY THESE PRESENTS:

-Z-V BY THlS AGREEMENT, the undersigned John Scremin Development Incorporated, an
Arizona corporation (hereinafter called"Assignor"), for valuable consideration, the receipt ofwhich
is hereby acknowledged, does hereby assign, transfer, convey and set over to Maraca)' Las Casitas,
L.L.C., an Arizona limited liability company (hereinafter called "Assignee"), ail ofAssignor's right,

, title and interest as "Owner" "Developer" "Member" andlor "Declarant" or in any other capacity, , , . , ,
in and to or arising out of the following documents and instruments:

(a) Declaration of Covenants, Conditions and Restrictions, dated
September 30,1999, and recorded October 1,1999 at Recorder's No: 99-0916110 in
the records ofMarlcopa County, Arizona (the "Declaration");

(b) The Articles of Incorporation and Bylaws of Las Casitas Del Sur
Homeowners Association, an Arizona nonprofit corporation;

(c) The Construction andDevelopment Guidelines ofLas Casitas Del Sur
Homeowners Association (the "Guidelines"); and,

, (d) Any and all other documents and instruments and any amendments
relating to or in 'any way connected with the operation, organization, control or
development ofthe real property described in the dociunentsand instrumen.ts referred
to above;

(all hereinafter called the "Documents").

NOW THEREFORE, in consideration ofthe sale oftheProperty described in Exhibit "A" of
the Declaration and other valuable consideration, the parties agree as follows:

I. Assignor represents, warrants and covenants that:

(a) The Documents, as of the date hereof, are valid and in good and
current standing, not havjng been altered, amended, changed, terminated or cancelled
in any way, and no breach or default exists therein or thereunder.
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(b) Assignor had full power, right and authority to execute and deliver the
Documents and has full power, right and authority to execute and deliver, this
Assignment. .

(c) Assignor has not conveyed, transferred, or assigned the Documents or
any right or interest therein and has not executed any other document or instrument

, which might prevent or limit Assignee from operating under the terms, conditions
and provisions of this Assignment.

(d) Assignor shall make no other assignment of the Documents or ofany
right or interest therein.

(e) ,Assignor shall perform and observe, in timely fashion, all of the
covenants, conditions, obligations and agreements ofAssignor under the Documents
in strict accordance with the terms, conditions and provisions thereof

2. ,No change, amendment or modification shall be made to the Documents or to the
instructions of Assignor contained herein without the prior written approval of Assignee.

3. Assignor acknowledges and agrees that Assignee shall have the sole and exclusive
right to terminate the Guidelines and replace the same in its discretion.

4. ' Assignor shall promptly notify Assignee of any default or breach of or under the
Documents or of any failure ofperformance or other condition that, after notice or lapse of time, or
both, could become a default or breach by any party ofor under the Documents.

5. Assignor, immediately upon receipt, shall deliver to Assignee a true and complete
copy ofany notice ofdefault or breach and all other communigations respecting a default or breach,
alleged default or breach, failure ofperformance, or other condition that, with lapse oftime or after
additional notice,or both, could become a default or breach by Assignor ofor under the Documents,
or otherwise relating to Assignor's good standing with respect to the Documents.

, ,

6. Assignee, by accepting this Assignment, shall not be subject to any obligation or
liability under the Documents, including, without limitation, any duty to perform any of the
covenants, conditions, provisions or agreements made by Assignor, but all such obligations and
liabilities shall continue to rest upon Assignor as though this Assignment had not been made. '

7. Assignee shall have the right at any time to appear in and defend andb'e represented
by counsel ofitsown choice in any action or proceeding purporting to affect Assignor's rights under
the Documents.
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STATE OF ARIZONA

County of _

)
) ss.
)

The foregoing instrument was acknowledged before me this __. day of
________,2001,bythe ~ 6fJohnScremin

Development Incorporated; an Arizona corporation.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Notary Public

My commission expires:

STATE OF ARIZONA

County of fr1a1ko{p-

)
) ss.
)

1\~~ 0foregoing instrument was acknow~l'dged before me this /(;'fVl day of·
~ 2001, by tl. . , the

.__ 2tlL..!J.""AKl"'·ll<A-7Y~~T- of MaracayLas C itas, L.L.C., an Arizona limited liability
company. .....

mWITNESS W1lEREOF, Ih=oo:J::'i2
Notary Public

My commission expires:

~. /5, Jijoj

C:\WINDOWS\TEMP\A.niJlLDcc:.(CI).doc .

8
' ,,;;;.,,"" '

. . TERESA KLEIN
. Hotaty Public· Slalt 01 ArlzDIII

MARICOPA COUNTY
My Comm. EIQlIr,; Sqit. 16. 2001

-4~



8. Assignor shall indemnify, defend and hold Assignee hannless from any and all
damages and losses arising as a result ofor related to the Documents, this Assignment or the exercise
by Assignee ofany ofits rights under this Assignment, including, without limitation, anyjudgment,
amounts paid in settlement, and all costs and expenses, including reasonable attorneys' fees, incurred
in defending or settling any action, suit or proceeding in connection with the foregoing.

9. Assignor, upon request of Assignee, shall execute and deliver such additional
documents and do such other acts as may be reasonably necessary to fully implement the intent of
this Assignment.

10. Time is ofthe essence hereof. This Assignment shall be binding upon Assignor and
its successors and assigns and shall inure to the benefit ofAssignee and its successors and assigns;
this Assignment, however, is not intended to confer any right orremedies upon any person other than
the parties hereto and their successors and assigns.

1L No failure or delay on the part ofAssignee in exercising any right, power or remedy
hereunder shall ,operate as a waiver thereof, nor shall any single or partial exercise of any right,
power, or remedy hereunder preclude any other or further exercise thereof or the exercise of any
other right, power or remedy. The rights, powers and remedies hereunder are cumulative and maybe
exercised by Assignee either independently ofor concurrently with any other right, power or remedy
contained herein or in any document or instrument executed in connection with the Obligation.

IJ~WITNESS WHEREOF, these presents are executed as of the /{Q/J'I day of
~__--,,200L .

"ASSIGNOR" "ASSIGNEE"

JOHN SCREMIN DEVELOPMENT, INC., MARACAY LAS CASITAS, L.L.C.,
an Arizona corporation an Arizona limited liability company

By: ,Maracay Homes Arizona I, L.L.C., an
Arizona limited liiWility company,' its' sole
member

":".,

By: By: ~4t9J4?:Ll>~
(, ,1/'

lts: Its:'7J~<F"'"'

, ,

C:\WINDOWS\TEMl'\Assien_Dec.(CI).doc

-3-



fJh'WITNESS WHEREOF,
~ ,2001.

,r, 8.. ,Assignor shall indemnify, defend and hold Assignee harnJ1ess from any and all
damages and losses arising as a result ofor related to theDocuments, this Assignment or the exercise
by Assi,gnee Of~lY onts rights under this Assignment, including, without limitation, any judgment,
amounts paid in settlement, and all c,osts and expenses, includingreasonableattomeys' foes, incurred
in defending or settling any action, suit or proceeding in conneotion with the foregoing,

",
9. Assignor" upon request of Assignee, shall execute and deliver suoh additional

documents and. do such other acts ssmay be reasonably necessary to fully implement the intent of
this Assigoment.

10. Time is ofllie essence hereof. This Assignment shall be binding upon Assignor and
its successors and assigns and $hall inure to the benefit ofAssignee and its suocessors and assigns;
tllls Assignment, however, is not intended tei confer any right orremedies lJilon anyperson other than
the parties hereto and their successors and assigns.

11. No failure or-delay on the part ofAssignee in e.xercising any right, power or remedy
hereunder shall operate as a waiver thereof; nor shall any single or partial C'xercise of any right,
power, or remedy hC'reunder preclude any other or further exercise thereof or fue exercise ofany
other right, power orremedy. The rights, powers and remedies hereunder are clU)1u1ative and may be
exercised by Assignee either tttdependently ofor concurrentlywith any othClrright, power or remedy
contained herein or in any dooument or instrument executed in conneotion with the Obligation.

,

these presents are executed as of the I ?H1 day of

"ASSIGNOR"

JOHN SeRBMIN DEVELOPMENT, INC.,
an Arizona corporation

Its:
-~--------

"ASSIGNEE"

MARACAY LAS CASITAS, L.L.C.,
an .At:izona limited liability company

By: _------------'

Its: -'- _
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STATE OF Arizona )

An 11 • .... '" ~ ) ss.
County 01"~ )

This instrument wa.s acknowledged before me this 11f" day ~f ~. , ...gpa (
by John C. Scremm who acknowledged to be the President of John Scremm Development Inc., and

signed on behalf of the corporation. # . .
My commission expires: ~~...~

Notary Public

STATE OFArizona

. County of

)
) ss.
)

This instrument was acknowledged before me this day of ,
by ---

My commission expires:. .

Notary Public


